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United States Court of Appeals for the 
District of Columbia 


1 Municipal Court of the District of Columbia. 

No. 349,348 

Waple and James, Inc., a Corporation, Plaintiff, 

v. 

Alfred L. Giovannoni, et al., Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 In the Municipal Court of the District of 

Columbia 

M. C. No. 349.348 
(Filed: August 3,1937) 

Waple & James, Inc., a corporation, Plaintiff, 

vs. 

Alfred L. Giovannoni, Agnes G. Giovannoni, Defendants. 

Amended Bill of Particulars 

To damages sustained by plaintiff, Waple & James, 

Inc., in loss of brokerage commission earned by 
plaintiff under contract dated April 3, 1937, 
negotiated by it between defendants Alfred L. 
and Agnes G. Giovannoni and Rose Ellen 
Browne, which loss was occasioned by the failure 
of defendants to comply with the terms of said 
contract; said brokerage commission being the 
regular brokerage commission prescribed by the 
Washington Real Estate Board, namely, 5% on 
$6600.00, the purchase price of the property men¬ 
tioned in the aforesaid contract. $330.00 
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To expenses authorized by defendants and incur¬ 
red by plaintiff: 

Cancellation charge on examination of title $15.00 
Tax certificate 1-00 

Preparation of deed of conveyance 5.00 

Notary charges on deed .50 21.50 

$351.50 

With interest from May 3, 1937, besides costs. 

LOUIS OTTENBERG 

H. MAX AMMERMAN 
Investment Building 
Washington, D. C. 

Attorneys for Plaintiff 

3 Order Overruling Defendants’ Motion for 

Directed Verdict. 

Mins. 112, p. 150 
December 1, 1937: 

Upon consideration of defendants’ motion for judgment 
filed herein, it is ordered that said motion be and the same is 
hereby overruled. 

Finding of the Court of December 1 , 1937, Based Upon 
Testimony Taken Sept. 24, 1937. 

Mins. 112, p. 149, 

December 1, 1937: 

Comes now the parties hereto and thereupon this cause 
being heard and submitted, the court finds in favor of the 
plaintiff in the sum of Three Hundred Fifty One and 50- 
100 dollars ($351.50) with interest from May 3, 1937. 

Order Extending Time Within Which to File Motion for 
New Trial to December 13,1937, and To December 20,1937 

Mins. 112, p. 166, 

December 9,1937: 

Upon consideration of defendants motion to extend the 
time within which to argue his motion for a new trial, it is 
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ordered that said motion be and the same is hereby granted 
and set for hearing before Judge Scott on December 13, 
1937. 


Mins. 112, p. 175, 

December 13, 1937: 

Upon consideration of defendants motion that the time 
within which to argue his motion for a new trial be ex¬ 
tended, it is ordered that the said motion be and the same is 
hereby extended to be argued on or before December 20, 
1937, before Judge Scott. 

4 Order Overruling Motion for New Trial and 

Final Judgment Entered 

Mins. 112, p. 207, 

December 20, 1937: 

Come now the parties hereto by their respective attorneys 
of record, and the motion for a new trial filed herein being 
considered, it is ordered that said motion be and the same 
is hereby overruled. Wherefore, it is considered that plain¬ 
tiff recover of the defendant herein the sum of Three Hun¬ 
dred Fifty One and 50-100 Dollars with interest from May 5, 
1937 together with costs of suits and have execution thereof. 
Defendants exceptions granted. 

5 United States of America, ss: 

The President of the United States, 


To the Honorable Armond W. Scott 

Judge of the Municipal Court 
District of Columbia, 


Greeting: 


of 


BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Waple & Janies, In¬ 
corporated, a corporation, plaintiff and Alfred L. Giovan- 
noni and Agnes G. Giovannoni, defendants, No. 349,348 a 
manifest error hath happened, to the great damage of the 
said defendants as by their complaint appears. We being 
willing that error, if any hath been, should be duly correc¬ 
ted, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein 
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given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things 
concerning the same, to the United States Court of Appeals 
for the District of Columbia, together with this writ, so that 
you have the same in the said Court of Appeals, at Wash¬ 
ington, within 20 days from the settling of the bill of excep¬ 
tions, or within such additional time after the expiration of 
the 20 days as the court below or a judge thereof for suf¬ 
ficient cause shall allow; that the record and proceedings 
aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what 
of right and according to the laws and customs of the 
United States should be done. 

WITNESS the Honorable D. Lawrence Groner, Chief 
Justice of the said Court of Appeals, the 20th day of Janu¬ 
ary, in the year of our Lord one thousand nine hundred and 
thirty eight. 

MONCURE BURKE 

(Seal) Clerk of the United States 

Court of Appeals for the 
District of Columbia. 

By: C. NEWELL ATKINSON 
Deputy Clerk. 

Allowed by 

D. LAWRENCE GRONER 
Chief Justice of the United States Court of Appeals for 
the District of Columbia. 

Endorsed on back: Filed Jan 20 1938 Municipal Court 
District of Columbia 

6 Memo Submission Bill of Exceptions 

Mins. 112, p. 382, 

February 5, 1938: 

Come now the parties hereto by their respective attorneys 
of record. Wherefore, the bill of exceptions taken at the 
trial of this cause is submitted to the court to be settled. 
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7 In the Municipal Court of the District of 

Columbia 

No. 349-348 

Waple & James, Inc., a corporation Plaintiff , 

vs. 

Alfred L. Giovannoni, et al., Defendants. 

Bill of Exceptions 

Be it remembered that at the trial of this case before 
Judge Armond W. Scott in the Municipal Court, Louis 
L. Partlow testified on plaintiff’s behalf on direct 
and cross examination, in substance, as follows: 

That he was a salesman in the real estate office of plain¬ 
tiff and first met defendants while “covering” a house on 
Rittenhouse Street. Witness showed the defendants 
through this house and they made an offer for the pur¬ 
chase thereof, which offer was rejected by the owner of 
that, house. After that, the defendants told the witness to 
find them a house like the Rittenhouse Street property. 
Witness went back to plaintiff’s office, looked at his list¬ 
ings and located the house involved herein, namely, 6420 
Eighth Street, Northwest. On the evening the offer on the 
Rittenhouse Street property was rejected, the witness 
took the defendants to 6420 8th Street, N. W. and showed 
them that house. On Saturday witness called Mrs. Gio¬ 
vannoni and took her back to this house, 6420 8th Street, 
N. W., to see it at that time. At that time, April 3, 1937 
witness obtained from defendants an offer to purchase 
this property and a $25.00 deposit. Mrs. Browne, the 
owner, ratified this contract on April 5, 1937. This writ¬ 
ten contract was introduced into evidence, marked Plain¬ 
tiff’s Exhibit No. 1, a copy of which follows: 

“WAPLE AND JAMES, INC. 

REAL ESTATE : BUILDERS : LOANS : INSURANCE 
1224 Fourteenth St., N. W. 

Phone District 3346 

$25.00 Washington, D. C., April 3, 1937 
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8 RECEIVED OF Alfred L. and Agnes Giovan- 

noni a deposit of Twenty-five and no/100-Dol¬ 

lars to be applied as part payment of the purchase 
price of Lot 7 in Square 2976 in the District of Columbia 
with the improvements thereon known as premises No. 
(5420—Eighth Street, Northwest, hereby agreed to be sold 
upon the following terms: 

Price of Property: 

Terms of Sale: Purchaser to give Seven Hundred and 
Fifty-Dollars for Equity for 6420 Eighth Street, North¬ 
west. Subject to a first Deed of Trust of ($4,000.) and 
a second Deed of Trust for about Eighteen Hundred and 
Fifty Dollars. Payable $55.00 per month including in¬ 
terest on first trust interest and principal on second trust, 
second trust to run until payed. 

Rents, taxes, water rent, insurance and interest on ex¬ 
isting encumbrances (if any) to be adjusted to date of 
transfer. Special improvements completed prior to the 
date hereof, whether assessments therefore be levied or 
not, to be paid by seller who is to execute a special war¬ 
ranty deed. Trustees in deeds of trust to be named by 
seller. Examin ation of title, all conveyancing, notarial 
and recolTTmirfees an d Revenue s tamps..to be paic Lby the 
purchaser who hereby authorizes the undersigned agent 
to order the examinati o n of title and to prepare^all neces- 
sary~deeds of c onve yanc ing. Title to be good of record 
except as~to covenants of record or deposit refunded (the 
seller being thereupon released from liability hereunder 
to the purchaser) but subject to the existing tenancy of 
the present occupant. If defects appear of record and 
seller will promptly undertake to remedy them the time 
for settlement will be extended for such necessary period 
as may be required. 

/ Settlement to be made at District Title Company within 
30 days from the date hereof, otherwise the deposit may, 
at the option of the seller, be forfeited, in which event the 
•purchaser shall be relieved from further liability here- 
j under, or at his option the seller may require specific per¬ 
formance of this contract. 

In event of forfeiture of deposit, Waple and James, In¬ 
corporated, are to receive one-half thereof. 
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This contract, made in triplicate, is subject to the ap¬ 
proval of the seller and contains the entire agreement be¬ 
tween the parties hereto. 

WAPLE & JAMES, INC. - - 

By: (Signed) LOUIS L. PARTLOW 

Agent 

We hereby accept and ratify the foregoing agreement as 
our contract. ~~ 

(Signed) ALFRED L. GIOVANNONI 
Purchaser 

(Signed) AGNES G. GIOVANNONI 
(Wife of Purchaser.) 

(Signed) LOUIS L. PARTLOW 

9 In consideration of WAPLE & JAMES, INC., 

having negotiated this Contract of Sale, seller here¬ 
by agrees to pay said firm the regular brokerage commis¬ 
sion as prescribed by the Washington Real Estate Board 
(or in event of failure of sale through invalidity of title). 


We hereby accept and ratify the foregoing agreement 
as our contract. 


19. 


(Seller) 

(Signed) ROSE ELLEN BROWNE 
(Wife of Seller) 


Property is to be conveyed in the name of-” 

About that time, witness Partlow told Mrs. Giovannoni 
that Mrs. Browne did not want to hold the house for 30 
days without more deposit. Mrs. Giovannoni agreed at 
that time to make an additional deposit of $250.00 which 
money she expected to receive from an estate. When later 
requested for this additional deposit, about April 22, 1937, 
she stated it was so near the time for settlement that she 
saw no reason for an additional deposit and refused to 
give it. Witness testified further that the date for settle¬ 
ment was fixed for May 1, 1937, and about Thursday be- 
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fore May 1st, Mr. Waple and the witness went to see the 
defendants and Mr. Waple told them that everything 
would be ready for settlement at that time. Mrs. Giovan- 
noni said she had been to the Title Company and found 
out that the title of Mrs. Browne was not good; that if 
she could get a good title by May 1st she would settle. Set¬ 
tlement was not made on May 1st, and on May 3rd witness 
and Mr. Williams went to the home of the defendants and 
there tendered them the deed, settlement sheet and pre¬ 
liminary report on the title by the Title Company dated 
April 28, 1937, showing title good of record in the seller. 
That was within 30 days of the date of the contract. The 
title was ready within that 30 day period. At the time of 
this tender the defendants stated that they did not want 
the property; that they had changed their minds and were 
not going to settle. 

Mr. W. L. Williams testified on plaintiff’s behalf 
on direct and cross examination, in substance, as follows: 

That he was the settlement clerk of the plaintiff 
10 but was not in its employ at the time of the trial; 

that about the 25th or 26*th of April, 1937, in going 
over the case jacket in plaintiff’s office, he notic ed that no 
title had been ordered, and called Mrs. Giovannoni, who 
said she would not settle unless the title was ready and the 
case settled at the District Title Insurance Company on 
May 1, 1937. because she had to vacate the property in 
which they were then living. Witness went t o the Ti tle 
Company and arranged with Mr. Hill, one~o? .the. settle¬ 
ment officers at the District Title Company* to make settle¬ 
ment on Saturday, May 1, 1937, and then telephoned that 
arrangement to Mrs. Giovannoni, telling her the time was 
set for between 9 and 10 A. M. Saturday, May 1st and she 
fixed 9:30 A. M. This being acceDtab laAo.IieL witness tel- 
ephoned to the Title Company confirming the^ appoint¬ 
ment with Mr. Hill, and ordered the title and tax certifi- 
Qate over the telephone. ^Witness had the deed of con- 
veyance prepared and notarized and~ w as at.the Title_Com r 
pany~at the time fixed in the appointment for settlement, 
but the defendants did not appear. At that time the re¬ 
port of the Title Company was ready showing a good title 
in Mrs. Browne, the vendor in the contract, who was then 
ready, able and willing to proceed with the settlement. On 
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Monday, May 3,. 1937 Mr. Partlow and the witness went 
to the defendants’ residence, and had with them the settle¬ 
ment sheet, deed and report of the Title Company, and on 
behalf of Mrs. Browne tendered performance and settle¬ 
ment. Mrs,_ Giovannoni told the witness that she had can¬ 
celled.Jhie Jitle^butjyho^w^ 

Hone^as_Waple,_& James, Inc., had ~o fdcred^He same. De- 
Tendants refused to settle, and Mr. Giovannoni said that 
it was useless to argue about the matter, as they had 
bought another house. Mr. White of the Title Company 
telephoned the witness about the charges of the Title Com¬ 
pany and the witness explained that he did not think they 
were going to use that particular title and asked for a re¬ 
duced bill based on a cancellation charge; that bill was for 
$16.00, whereas the original bill was approximately $34.00. 

Marshall J. Waple testified on plaintiff’s behalf, on direct 
and cross examination, in substance as follows: 

11 Witness is president of plaintiff corporation; that 
on Thursday evening, April 29,1937, witness and Mr. 
Partlow went to see defendants. Witness understood 
through settlement department and Mr. Partlow that there 
was some trouble and witness went up to try and straighten 
out any misunderstanding as he understood Mr. Giovannoni 
wanted to see him. Witness told Mrs. Giovannoni that Mrs. 
Browne, the vendor, had sold her furniture and had rented 
an apartment preparatory to moving and giving possession 
to Mrs. Giovannoni. After some brief conversation, defen¬ 
dants stated that they were not going to settle for that 
house because the health of Mrs. Giovannoni was not good 
and they had decided to rent an apartment; that it was a 
big house and they did not want that much work connected 
with it. Witness tried to advise the defendants of their 
liability under the contract but this had no effect on them. 
The next day, Friday, witness called Mr. Louis Ottenberg 
and explained the case to him because of the statement of 
Mr. Giovannoni that he was not going to buy the house. On 
Friday evening, April 30, 1937, witness, a notary, had the 
vendor execute the deed to the property and not having his 
notarial seal with him at that time, executed the deed as of 
May 1,1937, the next morning. The regular brokerage com¬ 
mission on a sale of the property in question, if the sale 
had been consummated, as prescribed by the Washington 
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Real Estate Board, would be $330.00. In addition, the can¬ 
cellation o f title charge .amoimtsjto jfela. OO. the cos ts of the 
tax certifica te $1.00: and a charge of $5.00 was m ade by the 
plaintiff for preparation o f a Deed of Conveyance; an d 
5th 4 for a notarv foe for notarizing the deed. Witness was 
the notary public who exec uted the deed. 

Plaintiff thereupon rested. 

At the conclusion of plaintiff’s case, the defendants 
moved for a directed verdict in their favor on the grounds 
that the plaintiff had failed to establish a case to entitle 
them to a recovery; that the commission, if any, was to be 
paid by the owner and it was not contemplated that defen¬ 
dants would be liable to plaintiff for the commission; that 
the contract introduced into evidence definitely precluded 
any recovery by plaintiff; that there was no contract of em¬ 
ployment between plaintiff and defendants; that there was 
no mutuality of remedy between plaintiff and defendants; 

that the plaintiff had already received liquidated 
12 damages under and by virtue of the contract; that 
there had been no tender back of the deposit and 
plaintiff cannot be allowed to penalize the defendants by 
an additional recovery; that plaintiff had failed to estab¬ 
l ish that th ey were entitled to recover the item of $21.50 
since they had not suffere d this damage. The Court over¬ 
ruled the defendants’ motion for a directed verdict and an 
exception was noted to the Court’s ruling which exception 
was allowed by the Court. 

Thereupon defendants announced that they were calling 
one witness on the question of the $21.50 item, and Mr. 
Hartwell F. Tucker testified on defendants’ behalf on direct 
and cross examination, in substance, as follows: 

Witness is, and was during the times in question, Assis¬ 
tant Credit Manager of the District Title Insurance Com¬ 
pany; that a preliminary report on the title of the prop¬ 
erty in question was rendered plaintiff on May 1, 1937; the 
preliminary report was issued dated April 28, 1937 and 
drawn up May 1st; witness knew that a charge of $30.00 was 
set up on the account; that the record did not show that the 
$30.00 charge was cancelled; that the record further showed 
that purchasers were Mr. and Mrs. Giovannoni; that the 
Title Company ran the records and that everything was 
‘O. K.’ for the Giovannonis and also ‘O. K.’ for Browne. 
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There were no judgments, etc., and they could have come 
in on May 1st and settled. The order for examination of 
title was cancelled by plaintiff; that no bill had ever been 
^Hhmjttc^H o the plaintiff for anv cdiareps 
he knew ofT l f~"Air. \Vhite v who was incharge, sent out a 
bill, witncss_j)ersonal 1 v would not kno w it" 

(Mr. and Mrs. Giovannoni, the defendants, were both 
present in Court during the entire trial, and neither tes¬ 
tified). 

The defendants thereupon renewed their motion for a 
directed verdict and for a finding in favor of defendants 
upon the same grounds as theretofore made in the motion 
for a directed verdict and upon the additional ground that 
it had been conclusively proven that the District Title In¬ 
surance Company had never made any charge nor had they 
billed the plaintiff for any charges in connection with the 
preliminary report or cancellation of the examination of 
title. The Court took the case under advisement and 
13 on, to wit, December 1,1937 the said Court overruled 
defendants’ motion and rendered a finding for the 
plaintiff in the full sum of $351.50, to which action of the 
Court the defendants duly noted, and were allowed, an ex¬ 
ception. On, to wit, December 3, 1937, a motion for a new 
trial was filed and the Court extended the time for argu¬ 
ment thereon to December 20, 1937, and after argument the 
Court overruled the defendants’ motion for a new trial, 
and an exception was duly noted and allowed to the ruling 
of the Court on said motion. Judgment on the Court’s find¬ 
ing was thereupon entered. 

And thereupon, and as all said exceptions were duly noted 
and allowed as aforesaid and duly entered upon the min¬ 
utes of the Court and because the matters and things here¬ 
inbefore recited were not matters of record, in order to 
make the same the part of the record herein, which is hereby 
ordered, so that the petitioners may have their case re¬ 
viewed on appeal, the petitioners, by their attorneys, move 
the Court to sign and seal this, their Bill of Exceptions to 
have the same force and effect as if each and every one of 
the said exceptions have been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
petitioners tender this, their Bill of Exceptions, and re- 
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quest the Court to sign and seal the same, which is accord¬ 
ingly done, now for then, this 22 day of April, 1938. 

ARMOND W SCOTT 

Approved: 

MAURICE FRIEDMAN 
C. LEO DeORSEY 

Attorneys for Defendants 

LOUIS OTTENBERG 

H. MAX AMMERMAN 

Attorneys for Plaintiff 

14 In the Municipal Court of the District of Columbia 

No. 349,348 

(Filed: February 5,1938) 

Waple & James, Inc., a Corporation Plaintiff 

vs. 

Alfred L. Giovannoni, et al Defendants 
Assignment of Errors 

Come now the defendants and assign for review on ap¬ 
peal, errors committed by the trial judge as follows: 

I. The Court erred in overruling defendants’ motion for 
directed verdict 

2. The Court erred in refusing to find for defendants 

3. The Court erred in finding for the plaintiff 

4. The Court erred in disregarding the provisions of the 
contract of April 3, 1937 (Plaintiff’s Exhibit No. 1). 

5. The Court erred in entering judgment for the plaintiff 

6. And in other respects apparent of record. 

MAURICE FRIEDMAN 
Munsey Building 

C. LEO DeORSEY 
Union Trust Building 
Attorneys for Defendants. 

Copy of the foregoing received this 4th day of February, 
1938. 

LOUIS OTTENBERG 
H. MAX AMMERMAN 
Attorneys for Plaintiff 
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15 In the Municipal Court of the District of Columbia 

No. 349,348 

(Filed: February 5,1938) 

Waple & James, Inc., a Corporation Plaintiff 

vs. 

Alfred L. Giovannoni, et al Defendants 
Designation of Record 

The clerk will please include the following in the record 
to be certified to the Court of Appeals: 

1. Amended Bill of Particulars 

2. Order overruling defendants ’ motion for directed ver¬ 
dict 

3. Finding of the Court of December 1, 1937 based upon 
testimony taken September 24, 1937 

4. Order extending time for submission of motion for new 
trial to December 13, 1937, and to December 20, 1937 

5. Order overruling motion for new trial argued Decem¬ 
ber 20, 1937 and final judgment entered for $351.50 

6. Writ of Error 

7. Memorandum of Submission of Bill of Exceptions 

8. Bill of Exceptions 

9. Assignment of Errors 

10. This designation of record 

MAURICE FRIEDMAN 
Munsey Building 

C. LEO DeORSEY 
Union Trust Building 
Attorneys for Defendants . 

Copy of the foregoing received this 4th day of February, 
1938. 

LOUIS OTTENBERG 
H. MAX AMMERMAN 
Attorneys for Plaintiff 
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16 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 15, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law No. 349,348, wherein Waple and James, 
Inc. a corporation, are the plaintiffs and Alfred L. Giovan- 
noni and Agnes G. Giobannoni are defendants, as the same 
that remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 14th day of May, 1938. 

BLANCHE NEFF 
(Seal) Clerk 

Endorsed on cover: No. 7163. Giovannoni et el., Plain¬ 
tiffs in error, vs. Waple and James, Inc., a corporation. 
United States Court of Appeals for the District of Colum¬ 
bia Filed May 14 1938 Joseph W. Stewart, Clerk. 
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ALFRED L. GIOVANNONI and AGNES G. 
GIOVANNONI, 
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WAPLE AND JAMES, INC., a Corporation, 
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BRIEF FOR PLAINTIFFS IN ERROR. 


Statement. 

The plaintiffs in error will hereafter be referred to 
as defendants, and the defendant in error will here¬ 
after be referred to as plaintiff, the order in which 
they appeared in the court below. 

It will be seen from an examination of the amended 
bill of particulars (R. 1-2) that defendant in error, 
plaintiff below, made its claim in two parts, the first 
being based on alleged damages sustained by plaintiff 
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due to loss of brokerage commission alleged to have 
been earned by plaintiff under a contract between the 
defendants and the plaintiff’s principal, Rose Ellen 
Browne, (who was not a party to the suit) and sound¬ 
ing in tort; the second, based on expenses alleged to 
have been authorized by the defendants and incurred 
by the plaintiff. 

Plaintiff’s salesman met defendants while “cover¬ 
ing” a house on Rittenhouse Street. Negotiations on 
this property failed to materialize and on the same 
day the defendants asked the salesman if he could 
find them a similar property. The salesman went to his 
office and found in plaintiff’s listings the house in¬ 
volved herein, and showed this property to defend¬ 
ants that evening. Shortly thereafter, the salesman 
secured defendants’ signatures to a contract of pur¬ 
chase and a $25.00 cash deposit. Mrs. Browne, the 
owner, ratified this contract, which is the usual printed 
contract form prepared by plaintiff (R. 5). It, likewise, 
has the usual provisions regarding settlement, and a 
clause relating to the forfeiture of deposit or specific 
performance at the seller’s option, and provided for 
the plaintiff to receive one-half of deposit forfeited. 
The contract also provided that plaintiff was to re¬ 
ceive its regular commission for “having negotiated 
this Contract of Sale.” The salesman attempted to 
get the defendants to put up an additional deposit, 
telling them that the owner did not want to hold the 
house for 30 days without more deposit. Mrs. Giovan- 
noni at first agreed to put up an additional $250.00 
deposit but later refused (R. 7). 
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About April 29, 1S37, defendants told plaintiff they 
were not going to purchase the house. The next day 
plaintiff called their attorney and explained the case. 
Plaintiff then had the deed prepared. The regular 
broker’s commission if a sale of the property in ques¬ 
tion had been consummated as prescribed by the Wash¬ 
ington Real Estate Board would be $330.00. Plaintiff 
claimed $15.00 for cancellation of title; $1.00 for tax 
certificate; $5.00 for preparing the deed; and fifty 
cents for notarizing title by one of plaintiff’s officers, 
a Notary Public (R. 9-10). 

Upon conclusion of plaintiff’s testimony, defendants 
moved for a directed verdict, which motion was over¬ 
ruled and an exception was noted and granted (R. 10). 
Defendants called one witness, Hartwell F. Tucker, 
for the purpose of testifying as to the cancellation 
item claimed by plaintiff. Tucker, the assistant credit 
manager of the District Title Insurance Company, 
testified that a preliminary report on title of the prop¬ 
erty was issued plaintiff on May 1, 1937; that he knew 
a charge of $30.00 was set up on the account; that the 
record did not show this charge was cancelled; that 
the order for examination of title was cancelled by 
plaintiff; that no bill had ever been submitted to the 
plaintiff for any charges in this case that he knew of. 

The defendants thereupon renewed their motion for 
a directed verdict and for a finding m their favor. 
The court took the case under advisement and, over 
two months later, overruled the defendants’ motions 
and found for plaintiff. An exception was noted and 
allowed. A motion for a new trial was filed by de- 
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fendants which likewise w^as overruled and an excep¬ 
tion was noted and allowed (R. 11). Thereupon, a 
petition for a writ of error was filed in this Court 
which was allowed (R. 3-4). The case is here on that 
writ of error. 


Assignment of Errors. 

1. The Court erred in overruling defendants’ mo¬ 
tions for a directed verdict. 

2. The Court erred in refusing to find in favor of 
defendants. 

3. The Court erred in finding for the plaintiff. 

4. The Court erred in disregarding the provisions 
of the Contract of April 3, 1937 (Plaintiff’s 
Exhibit #1). 

5. The Court erred in entering judgment for the 
plaintiff. 


Questions Involved. 

1. Is there privity of contract between a broker, 
employed by the owner of real estate, and the 
purchaser, to support an action by the broker 
against the defaulting purchaser for the loss 
of commission? 

2. Is a prospective purchaser liable in such a case 
where the contract provides that the deposit may, 
at the option of the seller, be forfeited, in which 
event the purchaser shall be relieved from fur¬ 
ther liability thereunder, or, at the option of the 
seller, specific performance may be required; 
and, in the event of forfeiture of deposit, the 
broker is to receive one-half thereof? 
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3. May plaintiff recover for alleged expenses in¬ 
curred without establishing proof thereof, and 
in the face of uncontroverted evidence of the 
title company that no charges were made by them 
or collected from plaintiff? 


ARGUMENT. 

1. A real estate agent does not have such an in¬ 
terest in a contract as to entitle him to maintain an 
action at law upon it against the prospective purchaser 
merely because he is entitled to a portion of the pro¬ 
ceeds as compensation for obtaining it from his prin¬ 
cipal, the seller. 

In its final analysis, this was a suit brought by a 
real estate broker against a prospective purchaser of 
real estate for damages measured by the commission 
the real estate broker might have earned from the 
seller had the prospective purchaser complied with 
the contract entered into with the seller, who was not 
a party to the suit. It should be borne in mind that 
the seller of the property not only has no interest in 
this action but by the very terms of the contract the 
plaintiff broker was employed by the seller who agreed 
to pay the plaintiff its commission, by the following 
provision of the contract (R. 7): 

‘‘In consideration of WARLE & JAMES, INC., 
having negotiated this Contract of Sale, seller 
hereby agrees to pay said firm the regular brok¬ 
erage commission as prescribed by the Washing¬ 
ton Real Estate Board (or in event of failure of 
sale through invalidity of title).” 

Furthermore, (and this is significant) the contract 
made no provision, either directly or indirectly, for 



any commission to be paid by the prospective purchas¬ 
ers ; nor was it contemplated by the plaintiff or defend¬ 
ants, either expressly or impliedly, that the defendants 
would have to pay any commission or that they would 
be liable to the plaintiff for its commission. It is sim¬ 
ply a case w’here the contract of employment is between 
the real estate broker and the owner of the property 
and the contract contemplates that the real estate 
broker is to receive a definite stated commission in 
return for its services in procuring a purchaser and 
“having negotiated this Contract of Sale.” 

The circumstances leading up to the contract are 
an every day affair. Prospective property owners 
look in upon an exhibited home; they are approached 
by a salesman; an attempt is made to sell the property, 
and, failing in this, the salesman tries to interest the 
prospect in other property. The prospect might in¬ 
quire if the salesman has any other property similar 
to it or a similar house with some modifications in 
which they might be interested. These things happen 
every day. It is also a well known fact that real estate 
agents usually must make numerous attempts to sell 
property listed with them. They may have to show 
prospects various properties in the hope that some 
property might interest them. They must see and 
speak with a number of prospects and go through 
various homes with them, and, according to the law 
of averages, all things considered, he will receive a 
commission from a sale after having “landed” a 
prospect. All of these matters are usual incidents to 
a real estate agent’s business. That his commission is 
to be paid by the owner, unless otherwise agreed to, is 
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the usual arrangement made by the broker. Human 
experience dictates that, in such circumstances, it is 
never contemplated that the prospective purchaser is 
to pay any commission to the salesman simply because 
the prospect did not carry out his contract with the 
owner. This is so because the principal-agent relation¬ 
ship is established between the owner and the broker, 
not between the broker and the purchaser. 

A study of the authorities in this jurisdiction has 
revealed no ease passing on the principle involved 
herein and we must, therefore, pass to the authorities 
in other jurisdictions for enlightenment of the situa¬ 
tion involved. 

It is axiomatic that before a recovery is allowed in 
such a situation a contract between the parties, ex¬ 
pressed or implied, must be spelled out. 

The case of Lee vs. Woodward, 181 N. E. 81, 259 
N. Y. 149 (1932) has succinctly stated the principle 
to be as follows: 

“The evidence presented by the plaintiff might 
be sufficient to show that negotiations which he 
initiated as broker were the procuring cause of the 
sale to a syndicate of which the defendant was a 
member. Even so, a broker who is the procuring 
cause of a sale is entitled to no commission from 
the buyer unless the buyer has employed him and 
agreed, expressly or impliedly, to pay compensa¬ 
tion for his services.” (Italics supplied.) 

In the case of Grossman vs. Herman, 266 N. Y. 249, 
the plaintiffs were retained and employed by the ven¬ 
dor of property to effect a sale. After numerous con¬ 
ferences with the parties the brokers called on the 
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purchasers and suggested that they had an idea where¬ 
by the purchasers could buy the property without any 
cash for the price of $450,000. The purchasers said 
that if they could do so, not to hesitate, that they would 
close the deal immediately. One of the purchasers ad¬ 
mitted in his testimony that he “authorized the plain¬ 
tiff, the broker, who is suing in this action, to go out 
and get the premises for the sum of $450,000 no cash.” 
The owner consented to the terms offered by plaintiff 
and orally accepted by defendants but later the de¬ 
fendants decided not to purchase. The lower court 
allowed a recovery, but on appeal the Court reversed 
judgment, and in its opinion said: 

“Each case in which allegations of employment 
are made must be decided on the particular facts. 
The evidence in this case does not, in our opinion, 
justify an inference of employment by defendants. 
It does not appear that defendants had agreed, ex¬ 
pressly or impliedly, to pay commissions or that 
the parties ever contracted with reference to 
commissions or even contracted at all.” (Italics 
supplied.) 

It borders on the ridiculous to suppose that the 
plaintiff below seeks to justify a recovery from the 
defendants simply because the agent, at the request 
of the defendants, took a look at the properties listed 
with the plaintiff and showed the defendants the prop¬ 
erty in question. Certainly no “contract of employ¬ 
ment” is established and it cannot be remotely sug¬ 
gested that the parties contemplated the defendants 
would have to pay a commission for not having pur¬ 
chased the property. The agent was eager to 
earn a commission and did what any other agent 
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under the same circumstances would do to interest 
the prospects in the hope of making a commission if a 
sale was consummated. 

In M. Morgenthau-Seixas Company vs. Greene, 256 
N. Y. Supp. 685, the complaint in substance was that 
plaintiff was employed by third persons to effect a 
sale of their real property and for its services plain¬ 
tiff was to receive the regular brokerage commission 
from the owner. Plaintiff was later employed by de¬ 
fendant as a broker and was authorized to submit of¬ 
fers for the property on his behalf. This double em¬ 
ployment was known to both parties to the resulting 
transaction. Plaintiff submitted an offer and an agree¬ 
ment upon the terms of sale were arrived at between 
the defendant and the owner, but the defendant later 
refused to execute a written contract or to perform 
the oral agreement. By reason of this repudiation of 
his agreement by defendant, the plaintiff claims to 
have lost the commissions to which he would have been 
entitled from the owner if the defendant had per¬ 
formed. In denying the broker a recovery, the Court 
said: 

“If we take the complaint at its face value and as¬ 
sume that plaintiff really was ‘employed’ by de¬ 
fendant, and not merely authorized to submit of¬ 
fers on his behalf to the owners of the property, 
no cause of action is stated. No breach of that 
contract of employment is alleged. So far as ap¬ 
pears, that contract was performed. Plaintiff was 
permitted to make, and did make, the contemplated 
offers. It is not alleged that plaintiff was to re¬ 
ceive any compensation for its performance of that 
agreement, or that its services to the defendant 
under that agreement were reasonably worth any- 
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thing or that defendant has failed to pay the rea¬ 
sonable value of such services. Plaintiff’s sole 
complaint is that by failing to perform his agree¬ 
ment with the owners of the property, defendant 
has prevented plaintiff from earning the broker¬ 
age which he would have been entitled to receive 
from the owners if defendant had performed his 
agreement with them.” 

(See also: Allan Fox Company vs. Wohl, 255 
N. Y. 268.) 

So, in the instant case, it is not only difficult but 
impossible to justify the torturing of these facts into 
an employment contract between the plaintiff broker 
and the defendants, wffio were the prospective pur¬ 
chasers. Not only was there no privity of contract 
between the plaintiffs and defendants, but no services 
were rendered the defendants by the plaintiff. 

Cf .—Restatement of the Law of Agency, (Sec¬ 
tion 372 (2). 

The plaintiff did not, and could not, allege a con¬ 
tract between the parties involved. There was none. 
Plaintiff’s sole complaint was that because defendants 
failed to perform its contract with the owner the plain¬ 
tiff was deprived of the commission it might have re¬ 
ceived from the owner had the sale been consummated. 

As recently as 1931, the Appellate Court of Georgia 
has decided that a broker could not recover from the 
purchaser the commission he would have received from 
the vendor if the purchaser had not breached the con¬ 
tract of sale. This was the case of Harling vs. Tift, 
157 S. E. 914, 43 Ga. App. 94. The Court held that a 
broker was not a party nor a privy to the contract of 
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sale between the buyer and seller, and the proposed 
buyer of the property was not a party nor a privy to 
the contract between the broker and the proposed 
seller, as to the broker’s commission in the event of 
the consummation of the sale; and that the broker had 
no cause of action against the buyer; and the petition 
was properly dismissed on demurrer. The Court then 
cited some previous Georgia cases as well as those 
from other jurisdictions, which will be dealt with here¬ 
inafter, and stated that the apparently contrary ruling 
in these cases is opposed by the weight of authority 
and would not be followed. 

Again, in Brochway-Mecklenburg Co. vs. HUderman, 
et al., 2 P. (2nd) 1018, 90 Mont. 317 (1931), the Court 
in its opinion stated: 

“In an exhaustive research we have found the au¬ 
thorities somewhat confusing on the question, but 
we believe the decisions holding favorably to the 
broker’s right of recovery against the intending 
purchaser are distinguishable upon the facts in 
each presented. In our opinion, supported by 
logic and well-reasoned authorities, a mere selling 
agent or broker has no such interest in a contract 
secured by him for the purchase of land belonging 
to the broker’s client as will authorize a recovery 
of damages by the broker from a prospective pur¬ 
chaser for lost commissions upon breach of the 
contract by the purchaser. LeMaster v. Dalhart 
Real Estate Agency, 56 Tex. Civ. App. 302, 121 
S. W. 185; Tinsley v. Dowell, 87 Tex. 23, 26 S. W. 
946; Evrit & Weightman v. Bancroft, 22 Ohio St. 
172; Gibson Land Auction Co. v. Brittain, 182 N. 
C. 676, 110 S. E. 82, 20 A. L. R. 211; Messer-John¬ 
son Realty Co. v. Newman, 210 Ala. 340, 98 So. 20; 
Goff v. Adclson, 229 App. Div. 802, 242 N. Y. S. 
278.” 



12 


“Decisions in the cases of Livermore v. Crane, 26 
Wash. 529, 67 P. 221, 57 L. R. A. 401; Atkinson v. 
Pack, 114 N. C. 597,19 S. E. 62S; Eells Brothers v. 
Parso7is, 132 Iowa 543, 109 N. W. 1098, 11 Ann. 
Cas. 475 and Cavender v. Waddingham, 2 Mo. App. 
551, are not at variance with the views herein ex¬ 
pressed for in each of those cases it appears that 
the intending purchaser was the employer of the 
broker in consequence of which there was at least 
an implied contract between them that the pur¬ 
chaser would fulfill his agreement with the land- 
owner so as to enable the broker to earn his com¬ 
mission. In each case there was a contract be¬ 
tween the intending purchaser or a request by him 
for the broker’s services; and in each case a re¬ 
covery was allowed on this contract, or upon an 
implied contract for services rendered to the de¬ 
fendant, and not upon the contract of purchase, 
though the loss of commissions may have been 
fixed as the proper measure of damages. ( Gibson 
Land Auction Co. v. Brittain, supra.)” 

The cases distinguished in the above quotation w’ere 
apparently relied upon by the court below. 

In the case of Livermore vs. Crane, 26 Wash. 529, 
the complaint alleged that the defendant, the pros¬ 
pective purchaser, employed the plaintiff, a real estate 
broker, to purchase certain property in Seattle from 
a Mrs. B. on certain stipulated terms, if the plaintiff 
broker would procure such terms from the oivner. The 
plaintiff performed certain services for the purchaser, 
inducing the owner to sell the property for the priced 
upon the terms proposed, and the broker procured a 
written contract satisfactory to both parties, by which 
among other things, the owner agreed to sell the prop¬ 
erty upon the proposed terms and agreed to pay the 
plaintiff his commission. The broker performed all 
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of the terms of the contract with the purchaser and 
the owner of the property, but the purchaser failed, 
refused, and neglected to purchase or pay for the 
property as he agreed to do. The demurrer to the 
complaint was overruled and the court in allowing 
recovery, relied principally upon the cases of Cavender 
vs. Waddingham, 2 Mo. App. 551, and Atkinson vs. 
Pack, 114 N. C. 597. 

The distinction between the Livermore case, supra, 
and the case at bar is clear. In the Livermore case the 
real estate broker was employed by the purchasers. 
Certain definite services were performed by the broker 
for the purchaser in accordance with their written 
contract. The broker was to secure a certain piece of 
property and induce the owner to sell to the defendant 
upon the terms proposed by the defendant. In the 
case at bar, the plaintiff, real estate broker, was era- 
ployed by the seller. There is no such agreement as 
existed in the Livermore case, nor were services per¬ 
formed for defendants by plaintiff. The plaintiff was 
the agent of the owner acting solely on her behalf. 
Furthermore, the Livermore case, as well as the cases 
relied upon therein, apparently represent the minority 
ruling found in this class of cases. 

In the case of Eells Bros. vs. Parsons, 132 Iowa 
543, which was an action to recover the amount of the 
commission lost by the real estate broker by reason 
of the prospective purchaser’s breach of contract to 
take and pay for real estate, the facts are again clearly 
distinguishable from those at bar. Again, in the Eells 
case the real estate broker was employed by the pur - 
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chaser and certain definite services were performed 
by the broker at the special instance and request of the 
purchaser. It was agreed between the parties that the 
broker was to look to the seller for the commission. 
The agreement between the broker and purchaser was 
to the effect that the broker was to accompany the 
purchaser to Minnesota to look at the land in a certain 
vicinity held for sale by a land company, and that the 
prospective purchaser would purchase land from the 
land company or others to whom the broker might in¬ 
troduce him if the purchaser found any which suited 
him. The broker went to the appointed place, and 
paid his own expenses and introduced the purchaser 
to various property owners including the land com¬ 
pany, and the purchaser agreed to buy certain prop¬ 
erty from the land company. Subsequently the pur¬ 
chaser refused to carry out his contract for the pur¬ 
chase of the property. The Court held that broker 
was entitled to recover on agreement with purchaser 
that broker, in lieu of compensation for his services 
for defendant, was to receive a commission from the 
vendor. 

In the case of Calkins vs. F. W. Woolworth Company, 
27 F. (2nd) 314, plaintiff Calkins was a real estate 
broker who was employed by the defendant Woolworth 
Company to find a desired store location or site and, 
if satisfactory to the Woolworth Company, it would 
contract for a lease of the property through Calkins, 
thereby enabling him to earn a commission for his 
services rendered to the defendant. Here there was a 
contract of employment in a real sense and Calkins 
spent years in attempting to find premises suitable for 
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and desired by the Woolworth Company. When he 
eventually found the property and had secured terms 
satisfactory to the Woolworth Company, the defendant 
Woolworth Company refused to lease the premises 
through Calkins but immediately leased the same prem¬ 
ises through another agent of the Woolworth Company 
on exactly the same terms which had been secured by 
.Calkins. Calkins was permitted to recover his com¬ 
mission for the defendant’s breach of contract. 

The distinction between the above-cited cases and 
the principal case is clear and needs little comment. 
However, the outstanding point is that in the above 
cases there were definite contracts of employment 
between the brokers and the purchasers, whereas, in 
the case at bar there was no such situation. On the 
contrary, the only contract was that between the owner, 
who was not a party to this case, and the broker, 
plaintiff below. 

There is no principal-agency relationship between 
the parties to this suit. There was no contract between 
them, and, even assuming, for the purposes of the 
argument, that there had been some contract or agree¬ 
ment between them, clearly any such arrangement must 
have been superseded by the written contract intro¬ 
duced by plaintiff. Regardless of any preliminaries 
or negotiations prior to the actual contract, it is ele¬ 
mentary that the rights of all the parties became 
merged and were determined by the contract. To at¬ 
tempt to go behind that contract and seek to establish 
a preexisting arrangement places plaintiff in the posi¬ 
tion of claiming the benefits of the contract while 
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denying its limitations and restrictions in the same 
breath. This written contract is plain and unambigu¬ 
ous, leaving no room for doubt concerning the rela¬ 
tionship of the parties. It establishes beyond question 
that plaintiff and the owner, Mrs. Browne, stood in the 
position of broker and principal; that the privity of 
contract, if any existed at all, was between the owner 
and the defendant. 

To allow a recovery in this case, therefore, would be 
contrary to logic, reason and common justice. 

2. Plaintiff has received liquidated damages and 
defendants are relieved from any further liability 
under the contract. 

There is yet another aspect of this case which con¬ 
clusively precludes a recovery by the plaintiff. One 
of the provisions of the contract of April 3, 1937, 
states: 

“Settlement to be made at District Title Company 
within 30 davs from the date hereof, otherwise the 
deposit may, at the option of the seller, be for¬ 
feited, in which event the purchaser shall be re¬ 
lieved from further liability hereunder, or at his 
option the seller may require specific performance 
of this contract. In event of forfeiture of deposit, 
Waple and James, Incorporated, are to receive 
one-half thereof.’* 

Not only does the contract acknowledge the receipt 
of the $25.00 deposit but the testimony on behalf of 
the plaintiff affirmatively establishes that the plaintiff 
did receive this $25.00 from the defendants. It is not 
questioned that the plaintiff and its principal have re¬ 
tained the $25.00 and, not only does the evidence estab- 
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lish that this amount was not returned to the defend¬ 
ants, but neither the plaintiff nor its principal have 
made a tender or an offer to return this sum to the 
defendants. The above cited portion of the contract 
specifically and expressly provides for liquidated dam¬ 
ages by the forfeiture of the deposit in the event of 
the defendants’ failure to perform. It will be seen 
that the contract was entered into and the deposit 
made on April 3, 1937; that the suit was instituted 
on June 29, 1937, and judgment was entered by the 
lower court on December 20,1937. No suit for specific 
performance or other action against these defendants 
has been instituted by the plaintiff’s principal, Mrs. 
Browne. Certainly it must be conceded that more than 
a reasonable time has elapsed for the return of the 
deposit and it must be concluded therefore that the 
deposit has been forfeited. Since the seller has made 
an election by forfeiting the $25.00 in accordance with 
the contract, the plaintiff is definitely precluded from 
any recovery against these defendants, and by the 
terms of the contract the defendants have been relieved 
from further liability by reason of the forfeiture. 

This principle has been decided by this Court in the 
case of Barnette vs. Sayers , 53 App. D. C. 169, 289 Fed. 
567. In that case a suit had been brought by the pur¬ 
chaser to recover her five hundred dollar deposit under 
a contract for the sale of land. The contract in that 
case involved an option clause practically identical 
with that in the case at bar. In denying recovery to 
the purchaser, this Court held the provision to be one 
for liquidated damages, and by the vendor retaining 
the deposit she had thereby deprived herself of any 



18 


further relief, legal or equitable, and thereby relieved 
the purchaser from liability under the contract. 

Although this Court in the recent case of Sheffield, 

el al., vs. Stone, et al., -App. 1). C.-, 66 W. L. R. 

488, 489, questioned “the dictum that the seller’s mere 
retention of the money ‘forfeited’ it in such a sense 
as to relieve the defaulting purchaser, by reason of 
the option clause, from other liability,” it is believed 
that the facts in the instant case are controlled by 
the principles laid down in the Barnette case, as modi¬ 
fied by the Sheffield case, for the reason that more than 
a reasonable time has elapsed for the filing of a suit 
for specific performance on the part of the purchaser, 
and, having retained the deposit during all of this time, 
the intention is manifest that the seller has made an 
election and forfeited the deposit, thereby relieving 
the defendants from further liability. 

For the purposes of the argument, if we are to as¬ 
sume that the plaintiff does have a cause of action 
against the defendants, it is incumbent upon the 
plaintiff to affirmatively prove that its principal, the 
owner, had elected not to forfeit the deposit and to 
pursue her other remedy before the plaintiff could hope 
to recover from the defendants. Having failed to es¬ 
tablish this primary requisite, and more than a rea¬ 
sonable time having elapsed for the election to have 
been made by the plaintiff's principal, it must be pre¬ 
sumed that the owner elected to forfeit the deposit, 
and the defendants are relieved, therefore, from fur¬ 
ther liability. Certainly if the plaintiff’s principal has 
no cause of action, the plaintiff cannot seek to circum- 
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vent its principal’s inability to establish a claim by 
instituting an action such as this in its own name. 

In addition, to allow the judgment of the lower court 
to stand would be in effect to allow a double recovery. 
That is, if the forfeiture of the deposit is allowed to 
stand, to permit the plaintiff to circumvent the action 
taken by the owner would be to sanction what amounts 
to an action for specific performance for one portion 
of the contract by the plaintiff. This amounts to noth¬ 
ing less than penalizing the defaulting party, which is 
contrary to the principles established by this Court. 

See: Jaeger vs. O’Donoghue, 57 App. D. 0. 

191, 18 Fed. (2nd) 1013. 

In this connection the following provision of the 
contract should be considered: 

“In consideration of WAPLE & JAMES, INC., 
having negotiated this Contract of Sale, seller 
hereby agrees to pay said firm the regular brok¬ 
erage commission as prescribed by the Washing¬ 
ton Real Estate Board (or in event of failure of 
sale through invalidity of title).” 

The question arises: 

.Could the plaintiff have recovered its alleged com¬ 
mission from the owner since the plaintiff had “ne¬ 
gotiated this Contract of Sale”? 

In this respect there was a privity of contract be¬ 
tween the plaintiff and its principal, the owner, Mrs. 
Browne. If we are to consider the above cited pro¬ 
vision alone it would seem that the plaintiff could 
recover its commission from the owner. But we must 
also consider the forfeiture clause which is as binding 
upon the plaintiff as the owner and the defendants. 
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In such a case the owner need only say that plaintiff 
had received one-half of the deposit, and this would 
determine the plaintiff’s damages as well as the own¬ 
er's damages and the liabilities of the parties would 
then be determined. The answer to the behavior of 
the plaintiff, therefore, becomes at once apparent. Be¬ 
ing prohibited from any action against the seller, it 
chose to avoid the above provision of the contract 
by its indirect action against the defendants. In¬ 
stead of becoming an action against the defendants 
for the commission the plaintiff might have received 
from the owner, if the defendants had performed, the 
plaintiff seeks to recover from the defendants the 
commission it would not have been entitled to from the 
owner. Can the plaintiff’s real estate agent recover, 
therefore, from the defendants? The answer is cer¬ 
tainly obvious in this situation. 

3. Plaintiff is not entitled to alleged expenses in¬ 
curred. 

The testimony on behalf of the plaintiff with re¬ 
spect to the $21.50 for alleged expenses incurred is of 
a very negative sort. It is very significant that neither 
bills for the alleged expenses regarding the can¬ 
cellation charge or the tax certificate charge of $1.00, 
nor cancelled checks or other records were pro¬ 
duced by the plaintiff at the trial in support of its 
claims. The plaintiff attempts to recover simply on 
oral testimony of interested witnesses. On the other 
hand, on behalf of the defendants the witness, Tucker, 
testified that although the order for examination of 
title was cancelled by plaintiff, no bill had ever been 
submitted to the plaintiff for any charges in this case 
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that he knew of. In the face of this it was incumbent 
upon the plaintiff to rebut this evidence by proof of an 
affirmative and conclusive character. Having failed to 
do this, it is submitted that the plaintiff was not en¬ 
titled to recover for these two items. Insofar as the 
charge of $5.00 made by the plaintiff for preparing the 
deed, the charge not only is an unreasonable one but is 
one not shown to be authorized by the defendants 
nor was it established by the plaintiff that such a 
charge was customary or contemplated by the parties. 
Furthermore, having received one-half of the deposit 
as liquidated damages, it must be presumed that the 
liquidated damage clause was intended to cover any 
damages suffered by the plaintiff and was agreed to 
by the parties in order to avoid the question of at¬ 
tempting to determine the damages in the event of a 
breach (See Point 2). 

Conclusion. 

It is, therefore, respectfully submitted that the 
lower court erred in overruling the defendants’ mo¬ 
tions and in rendering a finding for the plaintiff, and 
that the action of the lower court should be reversed 
with costs. 

Respectfully submitted, 

MAURICE FRIEDMAN, 

C. LEO DeORSEY, 

Attorneys for Plaintiffs in Error . 
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United States Court of Appeals for the 
District of Columbia 


No. 7163 


ALFRED L. GIOVANNONI and AGNES G. GIOVAN- 
NONI, Plaintiffs ix Error, 


vs. 

WAPLE AND JAMES, INC., a Corporation, Defendants 

in Error. 


BRIEF FOR DEFENDANTS IN ERROR. 


Statement. 

In the trial below, the issue presented was one of fact. 
That issue was resolved in favor of the plaintiff. This 
Court is now asked to review the finding of fact made in the 
trial below, where both defendants were present in court 
during the entire trial but neither testified (Rec. 11), 
although both defendants were active participants in the 
transactions involved in the issue presented. 

The plaintiff, a real estate broker, through one of its 
salesmen, the witness—Partlow, showed the defendants a 


I 


2 

house on Rittenhouse Street. The offer they made to pur¬ 
chase that house was rejected by the owner. After that, 
defendants told Partlow to find them a house like the Ritten¬ 
house Street property (Rec. 5). Witness went back to 
plaintiff’s office, looked over its listings and located the 
house involved herein, 6420 8th Street, N. W. Witness took 
the defendants to this house, showed it to them, and there¬ 
after called Mrs. Giovannoni and again took her to see this 
house. At that time, April 3, 1937, defendants made a 
written offer, through plaintiff, to purchase this property. 
On April 5, 1938, witness procured the written ratification 
of the owner to the defendants’ offer (Rec. 5). 

On the 25th or 26th of April, 1937, witness W. L. Wil¬ 
liams, plaintiff’s settlement clerk, called Mrs. Giovannoni, 
and was informed bv her that she would settle on Mav 1, 
1937, at the District Title Insurance Company if the title 
was ready at that time, because she had to vacate the prop¬ 
erty in which defendants were then living. Williams ar¬ 
ranged for a settlement at said Title Company for May 1, 
1937, and so advised Mrs. Giovannoni, who fixed 9:30 a. m. 
as the time for settlement. Williams thereupon confirmed 
the appointment with the Title Company and ordered the 
title and tax certificate (Rec. 8). 

On the evening of April 29, 1937, witness Marshall J. 
Waple, president of plaintiff corporation, and witness 
Partlow were advised bv defendants that thev were not 
going to settle for the house, as they had decided to rent an 
apartment instead. Witness Waple informed defendants 
that Mrs. Browne, the vendor, had sold her furniture and 
had rented an apartment preparatory to moving and giving 
possession to the defendants (Rec. 9). 

On Saturday, May 1, 1937, witness Williams appeared at 
the Title Company at the appointed time for settlement, 
with a deed of conveyance for the property duly executed. 


! 
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The defendants failed to appear and settle. At this time, 
May 1, 1937, the report of the Title Company was ready, 
showing* a good title in the vendor, who was ready, able and 
willing to proceed with the settlement (Bee. 8). On Monday, 
May 3,1937, which was within the time provided in the con¬ 
tract of sale for settlement, Williams and Partlow called 
at the home of the defendants and tendered performance 
and settlement. Defendants refused to settle, stating that 
they had bought another house (Rec. 9). 

After the defendants refused to settle, plaintiff obtained 
a cancellation charge by the Title Company instead of its 
regular charge for title search (Rec. 10), thereby effecting 
a saving for the defendants. 

Hartwell F. Tucker, an employe of the Title Company, 
was the defendants’ only witness. He testified that a pre¬ 
liminary report on the title of the property in question was 
issued, dated April 28,1937, and was drawn up and rendered 
to the plaintiff on May 1,1937; that the records at the Title 
Company showed that everything was ‘0. K.’ for the Gio- 
vannonis and also ‘0. K.’ for Browne; that there were no 
judgments, etc., and they could have come in on May first 
and settled (Rec. 10-11). 

At the conclusion of all the testimony, the Court overruled 
defendants’ motion for a directed verdict and found in 
favor of the plaintiff for the amount claimed. 

Argument. 

I. 

The defendants told the plaintiff to find them a house 
like the Rittenhouse Street house. The plaintiff did as 
directed and found such a house, which so suited the defend¬ 
ants that they entered into a written contract for its pur¬ 
chase (Rec. 5). At defendants’ request, plaintiff arranged 
for settlement at the Title Company on May 1, 1937, in 
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order to accommodate the defendants, as they stated they 
had to vacate the property in which they were then living 
(Rec. S). Thereafter, without cause or justification, the 
defendants refused to complete their purchase of the house 
plaintiff had found for them at their direction (Rec. 8, 9). 
Through this default of the defendants, the plaintiff was 
prevented from receiving its commission from the seller. 
This suit was brought to recover damages from the defend¬ 
ants. 

Justice David J. Brewer (later of the Supreme Court of 
the United States), when a Justice of the Supreme Court 
of the State of Kansas, said, in Dill v. Pope, 29 Kan. 289, 
291: 

“The rule is clear and well settled, and founded in 
absolute justice, that no party to a contract can either 
prevent performance by another of any of its condi¬ 
tions, or, on the other hand, disable himself from com¬ 
plying with any condition, and derive any benefit or 
escape any liability thereby.” 

See also: Lovell v. St. Louis Mutual Life Ins. Co., 
Ill U. S. 264, 274.) 

Should the defendants be allowed to escape their liability 
in the instant case? When the plaintiff was employed by 
the defendants to find a house for them for the purchase 
of which they were willing to enter into a written contract, 
well knowing that the plaintiff was to be paid by the seller, 
they said to the plaintiff, in effect, “Find a suitable house 
for us and we undertake to purchase it through you and 
to make settlement so that you will realize your commis¬ 
sion.” As matter of law, as will be shown, this undertak¬ 
ing by the defendants to take and pay for the property and 
thereby enable the plaintiff to get its commission was as 
binding on the defendants as if they had agreed to pay 

the commission themselves. Thev cannot deliberatelv vio- 

• • 
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late that obligation and then set up their own dereliction 
as a reason why the plaintiff should lose its commission. 
This was a condition of the contract of employment and 
was based on the assumption that it would be performed. 
The plaintiff did its part. The defendants failed to do 
their part. The damages to which plaintiff is entitled are 
the equivalent of its lost commissions, because, by defend¬ 
ants’ default they have breached one of the conditions in¬ 
volved in their employment of the plaintiff, as a result of 
which plaintiff has been deprived of the fruits of perform¬ 
ance on its part. The plaintiff is entitled to such recovery 
in damages as will restore to it what the defendants have 
unlawfully caused the plaintiff to lose. 

The only Federal case which counsel has been able to 
find is Calkins v. F. W. Woolworth Co., (C. C. A. 1928), 27 
F. (2d) 314, (certiorari denied). Calkins was a real estate 
broker. Michler, an agent of Woolworth Co., told Calkins 
that the Company desired a store location and requested 
him to locate a site, and that if it were satisfactory to the 
Company, it would enter into a contract for a lease of the 
same through Calkins. Calkins located a site and com¬ 
municated his information to the Woolworth Company, 
which subsequently leased the identical premises through 
another agent, thereby depriving Calkins of the commis¬ 
sion he would have made from the owner of the store had 
the Woolworth Company dealt through him. 

The court held that Calkins was entitled to recover on 
the theorv that in consideration of his agreement to find 
a suitable location for the Company, the Company agreed 
that it would lease such location through Calkins, and 
thereby enable him to earn and receive from the owner of 
the premises the customary broker’s commission therefor. 
The trial court was of the opinion, the Circuit Court of 
Appeals said, that the services which Calkins agreed to 
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render were the ordinary services gratuitously rendered 
by real estate brokers; that the services constituted no con¬ 
sideration for the promise of the Woohvorth Company to 
lease through Calkins; that Michler contemplated that no 
binding contract would arise through the mutual promises 
made by the Woolworth Company and Calkins. The Cir¬ 
cuit Court of Appeals reversed a directed verdict in favor 
of the Woolworth Company, stating that, in its opinion, 
there was a binding contract between the parties and that 
the services rendered by Calkins were not gratuitous and 
the contract did not lack mutuality. At pages 318-319, the 
Circuit Court of Appeals said : 

‘ ‘ The instant case is more analogous to the following 
cases than to the above authorities cited and relied 
upon by counsel for the Woolworth Company: Eells 
Bros. v. Parsons, 132 Iowa 543,109 X. W. 1098, 11 Ann. 
Cas. 475; Livermore v. Crane, 26 Wash. 529, 67 P. 221, 
57 L. E. A. 401; Atkinson v. Pack, 114 X. C. 597,19 S. E. 
628; Cavender v. Waddingliam, 2 Mo. App. 551; Darling 
v. Moscoivitz (Sup.) 159 X. Y. S. 672; Harris v. Van 
Vranken, 32 X. D. 238,155 N. W. 65. See, also, 9 C. J. 
p. 587; Brawner v. Cumbie (Tex. Civ. App.) 264 S. W. 
497, 499, 500; Morgan v. Whatley & Whatley, 205 Ala. 
170, 87 So. 846. 

“In Eells Bros. v. Parsons, supra, plaintiff, a real 
estate broker, agreed to accompany defendant to look 
at certain land held for sale by a land company. De¬ 
fendant agreed that he would purchase land from such 
company or others to whom plaintiff might introduce 
him if he found any land which suited him. Plaintiff 
further agreed that he was not to be paid any com¬ 
mission by defendant, but was to look to the owners of 
such land for his commission. Defendant failed to 
perform a written contract for the purchase of land 
entered into with a party introduced by plaintiff. The 
court held defendant liable in an action for breach of 
his original contract with the plaintiff for the amount 
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of commission which the vendor agreed to pay plaintiff 
when the sale to defendant was completed. 1 

“In Livermore v. Crane, supra, the defendant agreed 
with plaintiff, a real estate broker, that defendant 
would purchase certain real estate at a certain price, 
and upon stated terms if plaintiff could procure such 
price and terms from the owner. Plaintiff and de¬ 
fendant further agreed that plaintiff was to obtain his 
commission of $500 for making such sale from the 
owner. Plaintiff induced the owner to sell the property 
for the price and upon the terms proposed and pro¬ 
cured a written contract satisfactory to both parties 
to be executed bv them. The defendant failed and re- 
fused to perform the contract of purchase. The court 
held that the plaintiff was entitled to recover from the 
defendant the commission which the owner agreed to 
pay upon the consummation of the contract of purchase. 

“In Atkinson v. Pack, supra, the owner of land 
agreed in writing with a real estate broker to convey 
it at a stated price and terms to a prospective pur¬ 
chaser from whom the broker was to receive his com¬ 
mission. The owner refused to convey the real estate 
to such purchaser who was able and willing to take and 
pay therefor. The court held that the plaintiff was 
entitled to recover from the owner upon the original 
contract between the plaintiff and such owner, and that 


1 At page 545 of the opinion in Eells Bros. v. Parsons, svpra, the court 
said: 

“The action is for breach of defendant’s contract, and not for the com¬ 
missions from the landowner. To the latter, the plaintiff was not entitled, 
for the reason that through defendant’s fault, as it alleged, it had not 
earned them. It is for damages for defendant’s breach of contract to do 
as he agreed in purchasing and paying for the land which so well suited 
him that he entered into a contract for its purchase, which it is charged 
he, without cause, refused to perform. If plaintiff were attempting to 
recover a commission for the sale of the land he should be defeated, for 
defendant never promised him this. What he (defendant) did agree to do 
was to purchase the land which suited him, thus enabling plaintiff to earn 
its commission. The parties understood when they made the contract 
what plaintiff’s damages would be in the event defendant failed to perform 
it. In other words, loss of plaintiff’s commission was within the contem¬ 
plation of the parties in the event of defendant’s failure to perform.” 
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the measure of plaintiff’s damages was the amount of 
commission he would have received from the purchaser 
had defendant complied with his contract. 2 

“The applicable rule of law was stated by the Su¬ 
preme Court in Howard v. Stillwell £ Bierce Mfg. Co., 
139 U. S. 199, 206,11 S. Ct. 500, 503 (35 L. Ed. 147), as 
follows: 

“ * * Profits which would have been realized 

had the contract been performed, and which have been 
prevented by its breach, are included in the damages 
to be recovered in every case where such profits are 
not open to the objection of uncertainty or of remote¬ 
ness, or where from the express or implied terms of the 
contract itself, or the special circumstances under which 
it was made, it may be reasonably presumed that they 
were within the intent and mutual understanding of 
both parties at the time it was entered into.’ 


- At page 604 of the opinion in Atkinson v. Pack, supra, the court said: 

“This action is brought not to recover commissions out of defendant, 
for it was expressly stipulated that defendant was to receive $25,000 net 
for the land, and that plaintiffs must look to Harding for their commis¬ 
sions. But the action is brought to recover damages for the non-perform¬ 
ance of a contract, the evidence of which was in writing, made with plain¬ 
tiffs that defendant would sell the said land to Harding at the price stated. 
The defendant seems to admit that there was a breach of contract on his 
part with some one, but he contends that it was with Harding and that 
the latter is the party responsible to plaintiffs for their commissions. But 
there were plainly two contracts made by plaintiffs, the one with defendant, 
the effect of which was that plaintiffs would provide a purchaser of the 
land at the agreed price, commissions to be paid by the purchaser; the 
other with the purchaser, that he would pay the plaintiffs’ commissions 
upon the conclusion of the sale. 

“If through the negotiation of plaintiffs the parties had been brought 
together and had concluded the trade between them, the plaintiffs would 
have been entitled to their commissions from Harding, the purchaser, 
according to the terms of their contract. But this action is for damages, 
the gravamen of the charge is that defendant committed the wrong and 
injury upon plaintiffs by a refusal, without cause, to comply -with his 
contract xcith ptaintiffs to sell the land to plaintiffs’ principal, with the- 
distinct understanding that plaintiffs were to be compensated by the pur¬ 
chaser. The natural effect and consequence of this refusal by defendant 
Avas the loss by plaintiffs of their commissions, and, in arriving at the 
measure of damages, his Honor (trying the case by consent without jury) 
considered the amount of commissions agreed upon.” 
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“In the instant ease the sole benefit which Calkins 
could possibly derive from the contract sued on was the 
commission which he might earn and receive from the 
lessor of the premises.” 

In the case of Cavender v. Waddingham, supra, cited in 
the Calkins case, the court in its opinion stated: (p. 553) 

“The first question at which our attention is directed 
is whether, upon the facts stated, the plaintiffs had any 
right of action against the defendant? It is argued 
that they had none, because it was expressly stipulated 
that their commissions were to be paid by the Messrs. 
Scudder, and not, in any event, by the defendant; that 
this is an attempt to hold a party responsible for vio¬ 
lating his contract, not with the party suing, but with 
a third party—the defendant here having violated none 
except that made through the plaintiffs, Messrs. Scud¬ 
der. But this argument ignores the prominent fact 
that there were two distinct contracts. One was made 
by defendant, through his agents, in the purchase of 
the property. The other was made with the agents, in 
securing their services to bring about the purchase. 
The latter is the subject of the present suit. 

“When the plaintiffs were employed by the defendant 
to effect a purchase for his benefit, they undertook to 
do so for a consideration, which was clearly understood. 
This was that, in the event of success, they were to be 
compensated according to the usages of their business, 
by a percentage upon the amount of purchase money. 
The defendant said to them in effect: ‘You procure the 
consent of the property owners to sell to me upon the 
terms indicated. I undertake, on my part, to consum¬ 
mate the trade by paying the purchase money, so that 
you will realize your commissions.’ The defendant’s 
undertaking to take and pay for the property, so that 
plaintiffs would get their compensation, was as em¬ 
phatic and as binding as if he had agreed to pay the 
commissions himself. Can he deliberately violate that 
obligation, and then set up his own dereliction as a 
reason why the other contracting parties shall lose their 
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earnings! It is here urged that, in ‘no event, was the 
defendant to pay the commissions’. But that was a 
condition of the contract, and, like all other conditions, 
was based on an assumption that the terms of the con¬ 
tract would be performed. When the defendant failed 
on his part, the whole was annulled. The plaintiffs then 
sue him for the commissions, or their equivalent, not 
because the contract holds him to their payment, but 
because by his violation of the contract, he has de¬ 
stroyed its obligatory force, and deprived the plaintiffs 
of the fruits of performance on their part; wherefore 
they are entitled to such a recovery in damages as will 
restore what the defendant has unlawfully compelled 
them to lose through his non-performance. The de¬ 
fendant can hardly say to the plaintiffs, ‘I have vio¬ 
lated my contract; therefore, I hold you to its exact 
terms.’ It is very clear, in our view, that the petition 
shows a complete cause of action.” 

In the instant case, the plaintiff established, without con¬ 
tradiction, and the trial court found, that the defendants 
employed the plaintiff to find them a house; that the plain¬ 
tiff found them such a house; that the defendants con¬ 
tracted to buy that house; that the defendants wilfully and 
without cause or justification refused to complete the deal; 
that the plaintiff thereby lost the compensation it would 
have received from the seller of that house; that the 
plaintiff was entitled to recover from the defendants dam¬ 
ages equal to the compensation lost. 

The court below sat as judge and jury. The only issue 
presented was one of fact. Plaintiff proved such fact to the 
satisfaction of the trial court and no testimony was offered 
by the defendants to contradict same. By defendants’ 
motion for a directed verdict on the ground, among others, 
“that there was no contract of employment between plaintiff 
and defendants” (Rec. 10), the plaintiff became entitled to 
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the benefit of all inferences, presumptions and deductions 
that might reasonably be drawn from the facts adduced. 

“Issues that depend on the credibility of witnesses, 
and the effect or weight of evidence are to be decided 
by the jury. And in determining a motion of either 
party for a peremptory instruction, the court assumes 
that the evidence for the opposing party proves all that 
it reasonably may be found sufficient to establish, and 
that from such facts there should be drawn in favor of 
the latter all the inferences that fairly are deducible 
from them.” 

Gunning v. Cooley, 281 U. S. 90, 94. 

The evidence presented by the plaintiff established the 
fact of its employment by the defendants. After the court 
refused to grant defendants’ motion for a directed verdict 
at the close of plaintiff’s case, the defendants did not stand 
on their motion but elected to offer evidence, not to con¬ 
trovert the fact of employment, but only in an attempt to 
dispute the item of $21.50 shown on the Bill of Particulars 
(Rec. 2), notwithstanding that both defendants were pres¬ 
ent in court throughout the trial and neither took the wit¬ 
ness stand to rebut plaintiff’s evidence. This failure of 
defendants to testify raised a further and additional pre¬ 
sumption in favor of the plaintiff. 

‘ ‘ Producing weaker evidence when a stronger might 
have been produced lays the defendants open to the 
presumption or suspicion that the stronger evidence 
would have been to their prejudice. The New York, 
175 U. S. 187-204, 44 L. Ed. 126-133, 20 Sup. Ct. Rep. 
67; Runkle v. Burnham , 153 U. S. 216-224, 38 L. Ed. 
694-697, 14 Sup. Ct. Rep. 837; Graves v. United States, 
150 U. S. 118-121, 37 L. Ed. 1021-1023, 14 Sup. Ct. Rep. 
40. In the case last cited, it was said: ‘ The rule, even 
in criminal cases, is that if a party has it peculiarly 
within his power to produce witnesses whose testimony 
would elucidate the transaction, the fact that he does 
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not do it creates the presumption that the testimony, 
if produced, would be unfavorable.’ ” 

Chesapeake Beach By. Co. v. Brez, 39 App. D. C. 
58, 71. 

On the uncontroverted facts and on the law, the judgment 
of the trial court should be sustained. 

II. 

Appellants, in their brief, mention the cases of Grossman 
v. Herman, 266 X. Y. 249, and M. Morgenthau-Seixas Com¬ 
pany v. Greene, 256 X”. Y. Sup. 685. In both of these cases 
the broker failed to procure a written or binding contract 
and in neither case was the employment of the broker estab¬ 
lished. 

In Harling v. Tift, 157 S. E. 914, 43 Ga. App. 94, and in 
Brockivay-Mecklenbiirg Co. r. Hihlcrmau, 2 P. (2nd) 1018, 
90 Mont. 317, cited by appellants, the employment of the 
broker by the purchaser or the rendition of services by the 
broker to the purchaser did not appear. In the latter case, 
however, the court held that if such employment of the 
broker or the rendition of services had been shown its deci¬ 
sion then would have been at variance with the doctrine 
established in the very cases relied upon in the Calkins 
case and in the instant case. (See quotation from the 
Brockway case in Appellants’ brief, p. 12.) 

III. 

Appellants argue that a deposit of $25 was made and 
since the seller never returned it, it must have been for¬ 
feited. There is no support for such conclusion in the rec¬ 
ord or in law. The record fails to disclose that the seller 
ever exercised her option to declare a forfeiture or that 
plaintiff ever received any part of the deposit. On the 
contrary, the record does disclose that the seller was ready, 
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able and willing to perform, executed her deed of convey¬ 
ance and caused a tender of performance to be made. She 
has, by statute, three years from the date of the contract 
within which to make her election to forfeit the deposit or 
sue for specific performance. Certainly the defaulting de¬ 
fendants have no right, by the contract or in law, to demand 
that the seller exercise her option. 

In Sheffield v. Stone, 66 W. L. R. 488 (decided April 25, 

1938), this Court questioned the dictum in Barnette v. 

Sayers, 53 App. D. C. 169, 171, 289 Fed. 567, “that the 

seller’s mere retention of the monev ‘forfeited’ it in such 

•> 

a sense as to relieve the defaulting purchaser, by reason 
of the option clause, from other liability.” 

IV. 

The defendants authorized the plaintiff to order the 
examination of title and to prepare all necessary deeds of 
conveyancing (Rec. 6). When the defendants refused to 
make settlement, the plaintiff endeavored to minimize the 
damage, following defendants’ default. It had the title com¬ 
pany reduce its bill from $34 to $16 (Rec. 9). The items 
claimed, to wit, title charges, tax certificate, deed of convey¬ 
ance and notary fee, were authorized by defendants, in¬ 
curred by plaintiff, and properly allowed by the trial court. 

Defendants, in their brief, argue that none of the bills for 
the title charges, etc., were produced by plaintiff to support 
its claim. Yet defendants’ only witness, Tucker, the Title 
Company’s clerk, testified that he “knew that a charge of 
$30.00 was set up on the account; that the record did not 
show that the $30.00 charge was cancelled” (Rec. 10). 

The unsoundness of appellant’s reasoning throughout this 
case is illustrated by their argument, unsupported by a 
single fact, that plaintiff should be held to have accepted 
one-half of the deposit of $25, to wit $12.50, and that out of 
this plaintiff should pay title charges, etc., already incurred 
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amounting to $21.50. This would be fine compensation in¬ 
deed to a broker who, at defendants’ request, found them 
a house that they contracted in writing to buy, and who, 
when the defendants refused to perform their legal obliga¬ 
tions under that contract, procured from the Title Com¬ 
pany a saving to the defendants of $19. As a reward for 
plaintiff’s conscientious performance of duty, the default¬ 
ing defendants ask this Court to penalize the plaintiff. In 
law and good morals defendants’ attitude is irreconcilable 
with justice. 

Conclusion. 

The judgment of the trial court was right and should be 
affirmed. 

Respectfully submitted, 

Louis Ottenberg, 

H. Max Ammerman, 
Investment Building , 
Washington, D. C., 
Attorneys for Defendants in Error. 
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